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Current Lopics. 

N interesting question has arisen in Penn- 
sylvania in connection with the crema- 

tion of the remains of George W. Ferris, the 
inventor and constructor of the great Ferris 
wheel at the Chicago World’s Fair. A state- 
ment in a Pittsburg paper, to the effect that 
the body of Mr. Ferris was being held in the 
crematory in that 
for the unpaid funeral expenses 


of Undertaker Sampson, 
city, con- 
tracted something over a year ago, led the 
New York Sun to declare, with characteristic 
vigor, against what it termed the pernicious 
practice of arresting or attaching the dead 
body of a human being upon any debt or de- 
mand whatever. It is a well-known prin- 
ciple of the common law that to seize a dead 
body on pretense of arrest for debt is contra 
bonos mores, and an extortion on the relatives 
(4 East, 460). And in some States there are 
statutes declaring it to be a misdemeanor to 
attach or seize, under execution, a dead body 
(Cal. Penal Code, § 295; Me. Rev. St., 
124, § 26; Mass. Pub. St 
Pub. St., § 3222). The places 
upon the next of kin the duty of providing 
decent burial of the body, the health and pro- 
tection of society being the controlling con- 
sideration in such cases. As public policy 
demands the burial of decaying human re- 


ch. 
46; R. 1. 


wisely 


207, § 
law 


mains, it would be manifestly improper, as 

well as dangerous, to allow the burial to 

await a settlement of the debt, no matter for 

what purpose it might have been incurred. 
Vor. 57 — No. 13. 





The question arises, however: Is the holding 
of a dead ‘body for debt a different thing from 
holding the incinerated remains of such 
body? In the case in point it appears that 
the undertaker properly performed his duty 
and reduced the mortal remains of Mr. Ferris 
to a few handfuls of ashes. His bill for such 
service not having been paid by the wife or 
other relatives, the ashes continue to do duty 
as “collateral.” In answer to the objection 
that to hold human remains as security for 
debt is none the less against public policy, 
although the inevitable reduction of the body 
to dust has been hastened by the purifying 
influence of fire, the Philadelphia Press re- 
marks: “ A principle or policy of law which 
is manifestly right when applied to a decay- 
ing and putrescent body is wholly inappli- 
cable to innocuous and imperishable ash. A 
crematory is a manufacturing establishment 
where corruption puts on incorruption and 
mortality is converted into a material which, 
if protected, will last indefinitely. 
book law that a bailee for hire, 


It is horn- 
who by his 
skill and labor imparts an additional value to 
the goods, has a lien upon the property for 
his reasonable charges. If the miller who 
converts a farmer’s wheat into flour, or a 
tailor who makes a serviceable suit out of 
cloth brought to him, may retain the product 
until paid his charges, why may not the 
crematory have a lien for the 
value of his labor on the ashes which he has 
purged from everything that can pollute the 
atmosphere or in any way contaminate or 
harm the living?” 

The Press, it cannot be denied, makes a 
very clever and ingenious argument in behalf 
of the alleged bailee in this case — the cre- 
matory company —but we have serious 
doubts whether the highest courts in any of 
the States would be willing to give their as- 
sent to the proposition it lays down. It can 
hardly be claimed that the crematory com- 
pany, in the case in point, is in any true 
sense a “ bailee for hire.” No one will, of 
course, deny that such a bailee, who receives 
chattels or materials to be repaired or manu- 
factured, has a lien upon the property for his 
services; but it may well be doubted whether 


owner of a 
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the reduction of a dead body to ashes imparts 
any additional value to the remains. The 
most serious objection, however, to the ap- 
plication of the principle of bailor and bailee 
to the case in point seems to us to be found 
in the necessity of classing human remains 
as commercial products. Such remains, in 
the nature of the case, can have no value 
other than a sentimental one, constituting, as 
they do, the last earthly remnant of the de- 
parted, and precious only as they recall to 
memory the intimate and tender relationships 
that once existed. To class such remains 
with wheat, corn, oats or other products of 
well-known commercial value would be re- 
volting in the extreme, doing violence to the 
most sacred of human relationships. It 
would be very easy for the crematory com- 
pany to collect its charges in advance, before 
undertaking the process of reduction, but to 
give it a lien on the remains for its charges is 
something which we do not believe either 
the legislatures or the courts are yet pre- 
pared to assent to. This precise question has 
never been, so far as we are aware, passed 
upon by the courts in this country. 
to be. 


It ought 


The recent announcement of the New 
York Life Insurance Company, to the effect 
that holders of policies of life insurance in 
that company may consider themselves re- 
leased from which forbids 
them to engage in military service has been 
received with expressions of approving ad- 
miration all over the country. Stated in the 
language of one of the officers of this great 
company — one of the greatest in the world, 
made so by the genius of its president, the 
Hon. John A. McCall—it means this: 
“ Every civilian of the United States holding 
a policy in the New York Life Insurance 
Company to-day, whether he has had it for 
thirty minutes or thirty years, is perfectly 
free to go to war to-morrow or any other 
time in the future. In event of his doing so 
and meeting with death, his policy would be 
paid in full and at once, without deduction 
and without the payment on his part of any 
extra premiwm in any shape or form.” 


the restriction 





When it is remembered that other com- 
panies have announced that they would 
probably do as they did during the civil 
war —either declare the policy forfeited, 
charge a heavy extra premium, or scale the 
face of the policy —the full signification of 
the New York Life’s action will be better 
appreciated. Its officers argue that no set of 
men have any greater share in the interests 
of the United States and their defense than 
the 300,000 policy-holders of the New York 
Life, and that it would be absurd for any cer- 
tain number of these policy-holders to say 
that if a certain other number of them were 
willing to take up arms to defend their prop- 
erty and honor, the ones who stayed at home 
would charge the ones who went to such de- 
fense a heavy extra premium, forfeit their 
insurance altogether, or in some other way 
seriously jeopardize their policies. In char- 
acterizing this patriotic and generous action 
we cannot do better than quote the words of 
the New York Mail and Express: “ It means 
that if war must come, no policy-holder in 
the New York Life will sacrifice one jot or 
tittle of his rights and interests by enlisting 
for the defense of his country. It means that 
this corporation which Mr. McCall’s genius 
and enterprise have placed among the very 
foremost trust institutions in the world 
stands shoulder to shoulder with the people 
in supporting the government. It is a brave, 
honorable and impressive act, and it will 
command increased admiration for the cour- 
ageous spirit that conceived and executed it. 
The first place on the honor-roll of great or- 
ganizations responding to the demands of 
the present national orisis belongs to the 
New York Life Insurance Company.” 


On the 26th of September, 1892, in the 
city of New York, Charles H. Reynolds was 
severely injured by being struck by a large 
sign, some 23 feet long and 9 feet high, 
which was blown from the roof of the build- 
ing No. 1277 Broadway. Reynolds brought 
suit for damages against Alfred Van Beuren 
& Co., who had leased the sign for the dis- 
play of handbills for advertising purposes, 
paying the tenant of the building $16 per 
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month for the privilege, and agreeing to keep 
the roof in repair in front of and rear of ad- 
vertising privilege, from coping to scuttle- 
hole. The plaintiff recovered at the trial, and 
the judgment was affirmed at the Appellate 
Division. The Court of Appeals has re- 
versed the judgment and granted a new trial, 
mainly on the ground that the plaintiff, upon 
the facts disclosed in the record, was clearly 
in pursuit of the wrong party. O’Brien, J., 
who wrote the opinion, in which all the mem- 
bers of the court, except Haight, J., con- 
curred, laid down the proposition that mere 
advertisers who, for a compensation, obtain 
permission from the owner or the tenant to 
use a building, a fence, a telegraph pole or 
other physical object of like character, for 
their business, cannot be made liable for the 
result of personal injuries when such objects 
are blown down by the wind, where it is not 
shown that the mere use has any connection 
with the accident as a moving cause. A per- 
son who places a dangerous object upon a 
building, or who maintains it there, having 
the right or power to change or remove it, 
may be liable, but the court finds nothing in 
the record in this case to show that the de- 
fendants were connected in any such way 
with the cause of the accident. The defend- 
ants did not even own the sign, and had no 
right to remove it; in fact, the sign had been 
erected and placed upon the building long 
before the defendants acquired, through 
lease or, as the court says, more properly 
speaking, license, the privilege of using it for 
advertising purposes. As an analagous case 
the court pointed to the fact that it is quite 
common for advertisers to place their cards 
in railroad cars, inclosed in 
frames and covered with glass. In cities a 
considerable revenue is derived by the com- 
pany from such sources, and it would hardly 
be held, says Judge O’Brien, that if one of 
these objects should fall and injure a pas- 
senger, the advertiser could be held respon- 
sible. The court added: “ There are burdens 
and duties imposed upon the owner of prop- 
erty or buildings in a great city for the safety 
and protection of his neighbors and the pub- 
lic, but these duties do not rest upon every 


sometimes 





one who makes use in some remote way of 
the property. They generally rest upon the 
owner, and frequently upon the tenant or 
party in possession. The foundation of the 
duty is the possession and right to manage 
and control the property. It would be mani- 
festly unjust to impose such a duty upon par- 
ties who have no possession and no domin- 
ion over it.” 


The new Constitution which Delaware re- 
cently adopted, without popular vote, in ac- 
cordance with the old Constitution of 1831, 
sows some marked changes which are 
worthy of note, particularly as there has 
been no change in the organic law of the 
State since 1831. The new instrument is 
very minute and specific, and contains more 
democratic as opposed to aristocratic pro- 
visions. The chief new features are: 

1. Legislature. Increase in number, pre- 
scription of districts in Constitution itself; 
repeal of property qualification for senators. 
Compensation fixed. 

2. Legislation. Prohibition of special laws 
on many subjects, including private corpo- 
rations. All corporate charters subject to 
forfeiture for abuse. Lotteries prohibited. 
Local option in liquor traffic. 

3. Executive. Governor’s appointments 
require confirmation of senate. Attorney- 
general, state auditor, treasurer and insur- 
ance commissioner made elective by people 
instead of appointive. Governor given veto. 
Pardons subject to action of ex-officio board. 

4. Suffrage. Repealing requirement of 
taxpaying, but requiring for those hereafter 
becoming of age ability to read Constitution 
in English. Penalties for corruption. Regis- 
tration required. 

5. Miscellaneous. Taxes shall be uniform 
only on same class of subjects. State may 
not contract debt except in war or insurrec- 
tion or to pay existing debts. Corporate 
stock shall be issued only for money, or for 
property and labor at actual value. State 
board of agriculture established. 

In Connecticut the same educational test 
for voters as that required in the Delaware 
Constitution was prescribed in a constitu- 
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tional amendment which was adopted by the 
popular vote last September. In New Jersey, 
in October, the people adopted a constitu- 
tional amendment prohibiting gambling, lot- 
teries and pool-selling. In Wisconsin, a 
county having a population of 100,000 form- 
ing one circuit, may have additional judges 
when authorized by the legislature. In 
Maryland the people rejected a proposed 
amendment requiring appointments to State 
or local office to be after examination; and 
in Kentucky they refused to give the legisla- 
ture authority to levy taxes based on in- 
comes, licenses or franchises. Tennessee 
gave a vote adverse to calling a constitutonal 
convention in August, 1897. In November 
next California will vote on the question of 
holding a constitutional convention. 


According to a veracious exchange— pub- 
lished in the metropolis of Illinois — Lord 
Coleridge, in a leading English case, settled 
once for all the law as to umbrellas. These 
elusive, wayward, nondescript articles have, 
from time immemorial, occupied a peculiar 
place in the category of personal belongings. 
Not only have they the quality of auto- 
mobility, but it has been seriously questioned 
whether they possess the ordinary attributes 
of personal property. Indeed, we are told 
that Lord Coleridge’s classification makes 
them, properly considered, a part of the at- 
mosphere or meteorological condition, and 
as such there can, of course, be no individual 
property right in them. In Sampson v. 
Thompson, defendant was charged with 
standing on plaintiff’s front steps during a 
storm and thereby soaking up a large quan- 
tity of rain to which plaintiff was entitled. 
But the court held that the rain was any 
man’s rain, no matter where it fell. It fol- 
lowed, therefore, that the umbrella is any 
man’s umbrella. In all ages rain and um- 
brellas have gone together, and there is no 
reason why they should be separated by law. 
An umbrella may, under certain circum- 
stances — the chief of which is possession — 
take on the attributes of personal property, 
just as if a man set a tub and catch a quan- 
tity of rain water, that rain water will be 





considered as his personal belonging while 
itis in his tub. But if the sun evaporate the 
water and it is rained down again, or if the 
tub be upset and the water spilled, then the 
attribute of personal ownership instantly dis- 
appears. So, if a man hold his umbrella in 
his hand it may be considered a personal be- 
longing, but the moment it leaves his hand 
it returns to the great, general, indivisible, 
common stock of umbrellas, whither the law 
will not attempt to pursue it. 

If any one objects to this classification he 
cen, in addition to the inalienable right of 
“ swearing at the court,” secure his umbrella 
to his person by means of a chain and pad- 
lock, thus preventing it from returning to 
“the great, general, indivisible, common 
stock of umbrellas.” 


The Criminal Evidence Bill has been in- 
troduced in the house of tords by the lord 
chancellor, and its text has been published. 
The principal provision is that every person 
charged with an offense, and the wife or hus- 
band, as the case may be, of the person so 
charged shall be a competent witness at 
every stage of the proceedings, whether the 
person so charged is charged solely or jointly 
with any other person. There are these pro- 
visos: (a) A person so charged shall not be 
called as a witness in pursuance of this act 
without his consent. (b) The wife or hus- 
band of the person so charged shall not, save 
in this act mentioned, be called as a witness 
in pursuance of this act, without the consent 
of the person so charged. (c) Nothing in this 
act shall make a husband compellable to dis- 
close any communication made to him by 
his wife during the marriage, or a wife com- 
pellable to disclose any communication made 
to her by her husband during the marriage. 
(d) A person charged and being a witness in 
pursuance of this act shall not have the right 
to refuse to answer any question on the 
ground that it would tend to criminate him 
as to the offense charged. (¢) A person called 
as a ‘witness in pursuance of this act shall not 
be asked, and if asked, shall not be required 
to answer, any question tending to show that 
any person charged has committed or been 
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convicted of any offense other than that 
wherewith he is then charged, or is of bad 
character, unless (i) the proof that he has 
committed or been convicted of such other 
offense is admissible evidence to show that 
he is guilty of the offense wherewith he is 
then charged; or (ii) the person charged has 
asked questions of the witnesses for the pros- 
ecution with the view to establish his good 
character, or called witnesses to his good 
character, or otherwise has given evidence of 
good character; or (iii) the person charged 
and called as a witness has given evidence 
against any other person charged with the 
same offense. 

2. (1) The wife or husband of a person 
charged with an offense under any enactment 
mentioned in the schedule to this act may be 
called as a witness without the consent of the 
person charged. (2) Nothing in this act shall 
affect a case where the wife or husband of a 
person charged with an offense may at com- 
mon law be called as a witness without the 
consent of that person. 

3. In Scotland, in a case where a list of 
witnesses is required, the husband or wife 
of a person charged shall not be called as a 
witness in pursuance of this act unless the 
name of the husband or wife, as the case may 
be, appears in the list of witnesses for either 
the prosecution or the defense. 

4. This act shall apply to all criminal pro- 
ceedings, notwithstanding any enactment in 
force at the commencement of this act. 

5. (1) This act shall not extend to Ireland. 
(2) This act shall come into operation on the 
expiration of two months from the passing 
thereof. (3) This act may be cited as the 
Criminal Evidence Act, 1898. 

The following schedule of enactments re- 
ferred to is appended to the bill: 5 Geo. IV, 
c. 83 (the Vagrancy Act, 1824), the enact- 
ment punishing a man for neglecting to 
maintain or deserting his wife; 8 & 9 Vict., 
c. 83 (the Poor Law, Scotland, Act, 1845), 
s. 80; 24 & 25 Vict., c. 100 (the Offenses 
Against the Person Act, 1861), ss. 48 to 55; 
45 & 46 Vict., c. 75 (the Married Women’s 
Property Act, 1882), s. 12; 47 & 48 Vict., c. 
14 (the Married Woman’s Property Act, 
1884), the whole act; 48 & 49 Vict., c. 69 


(the Criminal Law Amendment Act, 1885), 
the whole act; 57 & 58 Vict., c. 41 (the Pre- 
vention of Cruelty to Children Act, 1894), 
the whole act. 

The provisions as to cross-examination 
were omitted in last year’s bill, and have 
been now re-introduced apparently in defer- 
ence to the objections which were then 
raised. They have formed, says the Solici- 
tors’ Journal, the subject of a vigorous at- 
tack by Mr. Justice Grantham in a letter to 
the Times. The learned judge complains 
that an old hand, who is giving evidence on 
his own behalf, will have, at any rate, in cases 
under the Criminal Law Amendment Act, an 
unfair advantage over the prosecutor, and 
unless his credit can be destroyed by cross- 
examination as to previous convictions, the 
prosecutor and his witnesses will very prob- 
ably leave the court under the suspicion of 
perjury. Under the existing statutes, which 
make prisoners competent witnesses, it seems 
that the practice of the judges varies, some 
allowing and some refusing to allow cross- 
examination as to credit where no evidence 
of character has been given. It is possible 
that in the class of cases to which Sir Wil- 
liam Grantham refers, a previous ‘bad record 
raises a strong presumption against the pris- 
oner, and may serve to fortify a case which 
on oath of prosecutor against oath of pris- 
oner could not succeed. But this is a pre- 
sumption which is not lawfully admissible as 
evidence, and in some cases it would lead to 
wrongful conviction. The only safe plan, 
the Solicitors’ Journal thinks, is to adhere to 
the principle that the prisoner must be tried 
on the evidence relating to the particular 
charge against him, and his previous history 
is only relevant to rebut evidence of char- 
acter. 





Hotes of Cases. 


Assumed Names.—In Scanlon v. Alexander, 
decided by the Supreme Court of Minnesota in 
January, 1898 (74 N. W. R. 147), it was held that 
a person, not having a fraudulent or criminal pur- 
pose in so doing, may enter into a contract by 
any name he may choose to assume; that all the 
law looks to is the identity of the individual, and, 





when that is ascertained and clearly established, 
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his act will be binding upon him and upon others, 
This rule was applied in a case where, for the 
purpose of loaning money and taking a real estate 
mortgage, one S. D. assumed a wholly different 
name, there being no fraudulent or criminal intent 
shown on his part. 

It was held that it was wholly immaterial that 
‘he mortgagors were induced to believe that they 
were dealing with a person bearing the assumed 
name and would not have entered into such a 
transaction with S. D., the real mortgagee. 

The court said in part: As stated at the outset, 
the main question here is the one covered by the 
conclusion that the mortgage was and is void be- 
cause Davis, for the purposes of the transaction 
and for some undisclosed reason, assumed the 
name of Alexander as mortgagee. The court 
seems to have been of the opinion that because 
the mortgagors were misinformed and misled, and 
intended to mortgage their land to Alexander, 
and not to Davis, the instrument was absolutely 
void for want of necessary parties, and therefore 
defendant Grimmer, an innocent purchaser, who 
parted with his money in good faith, is to be de- 
prived of his security, and probably made to lose 
his investment. Any rule or doctrine which would 
result in such a gross injustice would have to be 
exceedingly well settled before we could indorse 
and adopt it. Fortunately, we are not confronted 
with such a case. The court below failed to apply 
the true and well-settled rule to the facts. It over- 
looked the distinction between the assumed name 
of a person actually identified and a wholly fic- 
titious name without an identified person behind 
it. The evidence, as well as the findings of fact, 
conclusively show that Davis assumed the name 
of Alexander, and identified him as the real mort- 
gagee under the assumed name. In assuming this 
name in a business transaction Davis was not en- 
gaged in a fraudulent or criminal purpose, and he 
could bind himself as well as other persons by its 
adoption and use. In Wakefield v. Brown (38 
Minn. 361, 37 N. W. 788) it was held that, al- 
though a grantor of land executed a conveyance 
thereof under an assumed name, such conveyance 
would be effectual to convey title, if the grantor 
was in fact the true owner; and that in such a case 
evidence aliunde the instrument could be intro- 
duced to identify the actual grantor. While not 
so stated, it is obvious that this conclusion was 
founded upon the established rule of law that in 
business matters a contract or obligation may be 
entered into by a person by any name he may 
choose to assume. All that the law looks to is the 
identity of the individual, and when that is ascer- 
tained and clearly established the act will be bind- 
ing upon him and upon others. (Bell v. Publish- 
ing Co., 42 N. Y. Super. Ct. 567; Ex parte Snook, 
2 Hilt. 566. See also Toole v. Peterson, 31 N. C. 
184; Thomas v. Wyatt, 31 Mo. 188.) 





Foreign Divorce Void for Want of Jurisdiction. 
—- The New York Court of Appeals, in the matter 
of the application for letters of administration of 
the goods, chattels and credits which were of Ed- 
ward C. Kimball, deceased, held, by a divided 
court, that the provisions of the Federal Constitu- 
tion and of the acts of congress, declaring that full 
faith and credit shall be given in each State to the 
judicial proceedings of every other State, and that 
the judgments of State courts shall have the same 
faith and credit in other States as they have in the 
State where they were rendered, do not prevent an 
inquiry into the jurisdiction of the court in which 
an original judgment was rendered, nor into the 
right of the State to exercise authority over the 
parties or subject-matter, nor an inquiry whether 
the judgment is founded on or impeachable for 
fraud. Such a judgment may be inquired into, 
although the record states facts which would give 
the court jurisdiction. The judgment of a court 
of a sister State has no binding effect in this State 
unless the court had jurisdiction of the subject- 
matter and of the person of the parties; and want 
of jurisdiction may always be interposed against 
a judgment when it is sought to be enforced, or 
when any benefit is claimed for or under it. A 
judgment of divorce granted by a court of a sister 
State against a resident of this State where there 
has been no personal service of process upon him 
in the jurisdiction of that State, or appearance by 
him in the action, is void and of no force or effect 
in this State. Mrs. S. obtained a divorce in the 
courts of North Dakota from her husband, who 
resided in this State. The summons was served 
upon him outside of the State of North Dakota, 
and the papers upon which the judgment was 
originally entered stated that he did not appear in 
the action. She subsequently married the intestate 
in this State, and upon his death applied for letters 
of administration upon his estate. Her applica- 
tion was resisted by his heirs and next of kin upon 
the ground that her divorce was a nullity here. 
Subsequently to the death of the intestate, S., her 
fermer husband, applied to the courts of North 
Dakota to have a verified letter, which he wrote 
to her attorney at the time the complaint in the 
divorce action was served upon him, filed nunc pro 
tunc as his appearance and answer in that action, 
and to have the judgment of divorce amended in 
the same way by reciting that he appeared and 
answered. The application was granted and the 
judgment was so amended. The letter which the 
ccurt accepted as his appearance and answer was 
rot entitled in any action in any court, and did 
not purport to be a pleading. It did not contain 
denials of the allegations of the complaint, as re- 
quired by the laws of North Dakota, and was not 
verified in the form required by statute. Held, 
that the letter could not be treated as an appear- 
ance in the action for the purpose of rendering the 
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divorce valid as against the heirs at law and next 
of kin of the deceased. 

Chief Judge Parker dissented, holding that the 
command of the Constitution of the United States 
that ‘full faith and credit shall be given in each 
State to the public acts, records and judicial pro- 
ceedings of every other State,” called for the re- 
versal of the order appealed from. 

Wagering Contracts — Conflict of Laws. —In 
Henry Zeltner v. George M. Irwin, printed in full 
in the New York Law Journal of February 23d, 
1898, the New York Supreme Court, Appellate 
Division, First Department, held, the action being 
brought by the plaintiff to recover, under the New 
York statute against wagers, money which had 
been forwarded by plaintiff's assignors through 
the mail from New York to defendant, a “ dis- 
cietionary pool” broker in Pittsburg, in response 
to a circular received by them in New York, de- 
fendant mailing from Pittsburg a receipt upon the 
back of which was endorsed the terms of his em- 
ployment as broker, that the contract between the 
parties was made in the State of Pennsylvania and 
not in New York. The court further held as fol- 
lcws: At common law wagering contracts, as such, 
were not invalid, and a person could not recover 
money from a person to whom he had paid it on 
such a contract. The New York statute against 
wagers has no extra territorial force, and cannot 
operate to make void a contract which was valid in 
the jurisdiction where it was made. There is no 
presumption that the statute law of New York ex- 
ists in Pennsylvania, but the presumption, in the 
absence of proof, is that the common law there 
prevails. A mere circular inviting speculation in 
futures in grain in the Chicago markets cannot be 
ceemed such an offer as, when accepted, would 
constitute a binding contract. Where an offer is 
made through the mail, in order to serve as the 
basis of a contract, it must be such, that upon the 
acceptance, without more, not only can tle con- 
tract be ascertained, but it will be obligatory upon 
each party at the time the acceptance is deposited 
in the post-office. 


——_>__—_ 


RESPECT FORILAW. 


OTWITHSTANDING a century or more of 
the existence of popular government in this 
country, some parts of the machinery of the gov- 
ernment are still on trial, and it seems not yet an 
assured fact of their future existence. The integ- 
rity of that part of the government, peculiarly 
American, which assumes the functions of inter- 
preting constitutional provisions, is still, to judge 
from curernt utterances, a mooted question. The 
spirit of political differences which rendered it 
almost impossible to agree upon the adoption of 
the Constitution is still strong in the minds of 





party leaders and those in high official places. 
There are still alive some of the great matters of 
difference upon constitutional construction and 
interpretation, which caused the bitter strife be- 
tween the two old political parties before the war 
of the Rebellion, and of the date of the Burr- 
Hamilton differences. 

Party politics dictate the appointment of many 
of the members of the Federal Supreme Court, 
and it is therefore little wonder that that august 
body “breaks up” upon questons touching the 
supremacy of the natonal government. But when 
the court has to consider more subordinate and 
less consequential matters of politics or of busi- 
ness expediency, then matters of party consider- 
ation should be kept subordinate to the welfare of 
the whole people. 

Ex-President Harrison, in a late address before 
the Indiana State Bar Association, said, among 
other things: “It may be that in the construction 
of some of our great appellate courts, especially 
the Supreme Court at Washington, there are party 
divisions upon great constitutional questions, such 
a; those that arose during the war, that may fairly 
enter into the appointing power. Perhaps the 
president may rightfully consider whether the per- 
son suggested for a place upon the bench of the 
Supreme Court has a right opinion upon the su- 
premacy of the national government in all national 
affairs.” 

Before and since the late war of the Rebellion 
the Federal Supreme Court has been called upon to 
decide many cases of great political concern; the 
Dred Scott case, the Reconstruction acts, Legal 
Tender acts, the Income Tax case, and the later 
decisions involving the question of the issuing of 
the injunction to restrain interference of striking 
employes, are some of the noted instances. For- 
tunately, as a rule, the judges called upon to settle 
questions involved in these cases, with few excep- 
tions, have been men whose political faith could 
not bias their judgment. And they have stood 
staunchly by the provisions of the Constitution and 
the interpretation thereof as intended by the con- 
vention of 1787. They have at all times upheld the 
inviolability of contracts, and the exclusive right 
of the government to pass bankruptcy laws, the 
protection of interstate commerce, a high standard 
of good faith and the sacredness in the rights of 
property. And now, in these later days, amid the 
tumults and divisions of society, the exciting and 
distracting questions which the relation of capital 
and labor are ever bringing to the surface, the 
people look with hope towards the judiciary. They 
should not look in vain. They should not find 
their faith in the integrity of the court misplaced, 
and corruption and imbecility in its stead. 

There are many grave questons which will con- 
front us in the future as well as the past. There is 
a growing disposition among the masses ‘of the 
people to change in some form and through some 
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means, not so well defined, the present status of 
property rights. These rights or at least those 
rights worthy of protection, existed before con- 
stitutions or governments were established, and 
must be protected, whether assaults upon them 
shall come in the form of aparianism or socialism. 
Their safety is intrenched in the Constitution. 

So must the judiciary protect the people’s rights 
as against unscrupulous wealth. What are known 
as trusts and combinations to stifle competition are 
pirates of industry, which discredit the law and 
weaken the respect which all citizens of this com- 
monwealth should have for our laws. 

Respect for the law is the essence of all good 
citizenship and the security of the government. 
But respect for the law may be weakened by the 
caprice of legislators and by corruption and abuse 
of office. A multitude of enactments by a legis- 
lative assembly nowadays is as unnecessary as it is 
hurtful. It begets contempt in the minds of the 
people governed. Respect for the law is weak- 
ened by the uncertainty of its speedy administra- 
tion. Corruption, through the influence of money 
and political preference, has done more to weaken 
respect for law in this country than all other influ- 
ences combined. 

Then it cannot be claimed that before the law 
all citizens stand upon an equal footing, as guar- 
anteed to them in the Constitution. Therefore re- 
spect for the laws under which this condition is 
possible is weakened and may be destroyed. The 
country is not more seriously menaced to-day by 
the dangerous classes, as they are styled, than by 
certain wealthy corporate interests which prey 
upon the body politic for private gain, sapping the 
life-blood from all weaker concerns, destroying at 
one and the same time legitimate competition and 
business enterprise. 

It has been said that “ the black flag of the cor- 
ruptionist is more to be feared in this country to- 
day than the red flag of the anarchist.’ This 
comes near to being true, as any one who has 
served a term in a State legislature is in a position 
to know. No legislation of any importance to the 
big corporate interests is allowed to pass without 
the interference of the paid servants of such inter- 
ests. They are enabled to watch every move which 
may effect them through the influence of money. 
Through the same influence they manage to defeat 
nearly every effort to control them. It is not un- 
usual for these same corporate interests to elect, 
by the same influence, members of the legislature 
for the sole purpose of having friends at court. It 
is nonsense to assume the integrity of legislative 
bodies in the face of this influence, and the people 
know it. Hence the lack of confidence in the in- 
tegrity of legislative bodies. 

Recently President Draper, of the University of 
Illinois, in an address to the students of Michigan 
University, said: “The feeling is coming to be 
common that the law is on sale; that any one with 








keenness and experience and money can procure 
the enactment of almost any proposition: into law 
at the hands of the municipal, county, State and 
Federal legislatures, and that the interests of the 
people are safer when these bodies are not in ses- 
sion; and the feeling is likewise common that any 
one with keenness and money can indefinitely de- 
lay or entirely overturn the expressed purpose 
of the written law. The logical sequence is that 
citizens do not stand equal before the law, and that 
mere sharpness, rather than right or substantial 
worth, is the touchstone of success.” 

The Hon. Wayne McVeagh, speaking to the 
giaduating class of the University of Pennsylvania, 
recently, claimed that the voters of this country 
had not now the same respect for law they once 
had, and attributed this result to the corrupting 
influence of money in securing legislation. There 
is indeed no room to doubt these charges. The 
evidence of the corruption is hard to procure, be- 
cause of the sharpers who procure it. Assuming 
the proposition to be true that ‘ every man has his 
price,” the influence of corruption is always felt 
when great corporate interests are “ touched.” 
Although the man who uttered the now notorious 
scntiment, “The people be damned,” is now 
mouldering away just as any less pampered mor- 
tal, his sentiment is in a fair way, it seems, to 
become a crystallized reality. 

The New York Sun, that political luminary of 
the east, calls all this complaint mere chatter, and 
calls for facts. But what that particular newspaper 
wants of facts more than any other of its kind is 
not so easy to comprehend, since it, in common 
with so many others nowadays, seldom has any 
use for plain facts. 

The Sun says: “ We do not believe that Jegisla- 
tures are corrupt.” Neither would the writer claim 
that legislatures are corrupt. But that legislators 
are corrupted wherever and whenever it serves 
best the purpose of particular corporate interests. 
And the thing is done, when done at all, by the 
big fellows. And this thing has been done to such 
an extent as to warrant such claims as made by ex- 
Governor Altgeld when he says that “instead of 
the government controlling the corporations, the 
corporations control the government.” 

The greatest menace to the stability of our gov- 
ernment to-day is, perhaps, the corrupting influ- 
ence of concentrated capital. Political results are 
influenced largely by money; legislation the same. 
In view of such plain facts, we are warranted in 
assuming that the welfare of the people is not the 
moving cause. 

The duty of the courts is plain under such con- 
ditions. They must stand as the guardians of the 
rights guaranteed the people under the Constitu- 
ticn; and constitutional interpretation must have 
for its basis the welfare of the people. This is the 
policy of that government which is to endure. It 
is the spirit of the law. It is the duty of courts to 





THE ALBANY LAW JOURNAL. 


— 


201 





protect life and property, to insure to every citizen 
of this country “life, liberty and the pursuit of 
happiness,” to protect the weak against the strong, 
and to preserve the integrity of contracts. 

In all this the courts should be careful not to 
give the impression that there is a method of pro- 
cedure especially available for one class as against 
another. But all should be treated as equal betore 
the law, and justice should indeed be meted out 
by a blind goddess. 

In the interpretation of constitutional provisions 
and the application of rules of law, that interpreta- 
tion or application should govern which best con- 
serves the public good. 

Courts should not go beyond the lines of lawful 
judicial power even to do this. They must protect 
property rights. But they should also protect the 
rights of labor with an impartial application of the 
law. 

From the foundation of our government there 
has been some question raised, especially by the 
radical party men of the two great political parties, 
upon the matter of construing certain provisions 
of the Consttuton by the Federal Supreme Court. 
The party of Hamilton and the party of Jefferson 
waged a bitter warfare upon the question of a 
concentrated power in the government as against 
the will of the people and an elastic construction 
of the Constitution. That same strife is in evidence 
to-day. And the attitude of the Federal Supreme 
Court towards the people in a long line of deci- 
sions of that august body has seemed to reflect the 
strong sentiment of nationalism advocated by 
Hamilton nearly a century ago. 

According to our principle of government all 
powers of the government, and consequently of its 
component parts, come from the people. Early 
Roman law also vested the power of the judiciary 
in the people. It is a fundamental principle of our 
form of government that the people have the sole 
power to enact all laws through their representa- 
tives. Then their enactments should be respected 
so long as there are no constitutional objections 
to such legislation. 

Constitutional objections are now raised in a 
multitude of cases where they were never heard of 
a few years ago; and it is now quite common to 
find in judicial opinions declaring statutes uncon- 
stitutional expressions of the opinions of the 
judges as to the propriety of the legislation which 
the courts are called upon to set aside. Now this 
is certainly an extra-judicial expression of the 
court, to say the least. It is injudicious and may 
be pernicious. Before a judge can refuse to en- 
force an act of the legislative part of the govern- 
ment because it may controvene some provision 
of the Constitution he should certainly be able to 
point out just what provision of the Constitution 
is violated. 

It is not politic for judges to put forth their 
views, in their opinions, as to the propriety of the 





legislation which they are called upon to review; 
because, according to our principle of government, 
the legislative branch is charged with the making 
of all laws under the Constitution. The courts do 
not make law that may not be entirely avoided by 
legislative action. 

As a matter of fact, the judges do make law 
through their decisions, but this is only so as long 
as such decisions do not conflict with legislative 
action. 

Montesquieu, in his Spirit of Laws, says: “ The 
people are extremely well qualified for choosing 
those whom they are to intrust with part of their 
authority.” 

And again: * The people, in whom the supreme 
power resides, ought to have the management of 
everything within their reach; what exceeds their 
abilities must be conducted by their ministers.” 

The Constitution of the United States is the 
Constitution of the people of the United States. 
Ir is intended to preserve to the people their 
rights. When it is construed it should be so con- 
strued as to reflect the sentiment of the immortal 
Abraham Lincoln, when he declared this to be a 
government of the people, by the people and for 
the people. 

At the foundation of this government and the 
adoption of the Federal Constitution it was be- 
licved that a republican government should be one 
of few laws and. limited powers. Neither in the 
enforcement of the one nor in the exercise of 
the other should there be any encroaching upon 
the rights of persons or property, as guaranteed by 
the Constitution. 

For nearly three-quarters of a century after the 
adoption of the Constitution the right of govern- 
mental interference with the individuality of the 
citizen was practically unheard of, even to the ex- 
tent of sumptuary legislation. Statutory enact- 
ments were few and far between, and confined 
largely to matters of public moment. Equality 
under the law was at one time no legal fiction. It 
was a substantial fact. The people recognized the 
force and justice of their laws, and therefore re- 
spected them. Unnecessary and unwise legislation 
has done much to weaken the respect of the people 
in their laws. 

“What does it really exist for? For the sake of 
the individual, his moral and material well-being, 
or is thé individual a mere cog or pinion in the 
vast machine? How far is it true that citizenship 
dominates all other relations and duties, and is the 
most important of them? Are we to test the true 
civilization of a State by anything else than the 
predominance of justice, right, equality in its laws, 
its institutions, its relations to mightiness? ” asks 
John P. Morley, speaking of the state, in a recent 
lecture before the students of Oxford College. 

Mr. James H. Eckels, controller of the currency, 
in writing for the Northwestern Review, has this 
te say of the situation: 
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“We have swung from the extreme of individ- 
ualism to the extreme of paternalism, to the detri- 
ment of all classes of the people and of all sections 
of the country. Out of the ill-considered and 
unnecessary legislative acts, designed to grant the 
citizen relief in matters which are beyond the duty 
of the government, have been borne more than one 
issue of a destructive character.” 

To-day we are confronted with conditions of 
society unknown to a generation back. The or- 
ganization of labor unions and the systematic war- 
fare against corporate greed, and the consequent 
retalitory measures resorted to by the corpora- 
tions to reduce their refractory employes to obedi- 
ence, are conditions of vital importance to the 
welfare of the State. In the solution of the ques- 
tions raised under such conditions the courts play 
an important part. Amidst all the consequent so- 
cial agitation and perplexities in this strife be- 
tween capital and labor the hope of the people is 
naturally in the integrity of the courts before 
whom they must appear for the righting of their 
wrongs. Then the fair administration of the law 
along the lines intended by the framers of the 
Constitution shall reflect credit upon the judiciary 
and be the means of strengthening the respect in 
which the courts are held by the people. 

Percy L. Epwarps. 


———~— 


TALES OF MEAN COURTS. 


HEN THE Honorable Patrick O’Molloy re- 
solved to marry 


\ 


Lady Mary Burke O’Morchoe Brudnell de Courcy 
Garry, 

Being both but younger scions of a landed Irish 
peer, 

They had not, you may conjecture, many hundred 
pounds a year. 


While the ill-used Irish tenant smokes his pipe and 
banks his rent, 

Man, though born at O’Molloyville, must perforce 
remain content 

With some beggarly profession. 
choose the bar: 

And on Irishmen of breeding work of any kind 
must jar. 


Patrick had to 


Yet they might, until his prospects brightened up, 
have struggled on 
Somewhere in the dubious 

Northern Kensington; 
But the newly-married couple, on their marriage, 
went to dwell 


region known as 


In the wholly unexpected neighborhood of Cam- 
berwell. 

If inquisitive relations sought the puzzle to un- 
ravel, 

Patrick put them off by saying glibly that the soil 
was gravel; 








semnimmmaaacs 
—= 


Or would hint to other persons unacquainted with 
his wife, 

District visiting and slumming were the passions 

of her life. 


If you want to know the real reason of this strange 
vagary, 

It was tersely put in private to her spouse by Lady 
Mary. 

“There’s a useful process known as casting bread 
upon the waters. 

Life is short and briefs are vital: let me stalk the 
wives and daughters.” 


Camberwell and church and doctrine she deduced 
with careful eye 

From subscription lists assisted by a law directory, 

Patrick’s soul was somewhat troubled, but she 
answered sagely, “‘ Virtue, 

If you do not overdo it, Patrick, does not really 
hurt you.” 


It is surplusage to tell you that the prospect of a 
“ swell” 

Sent a flutter through the dovecotes down in sim- 
ple Camberwell, 

How they cleared the decks for action, studied 
books of etiquette, 

Traced up pedigrees to Brian in a second-hand 
De Brett. 


Any doubts about her “ stiffness ” 
they had possessed, 

Lady Mary on her advent very quickly put to rest, 

Teok a pew and soon attended, with a manner 
staid but hearty, 

Mcthers’ meeting, penny reading, Mabys guild, or 
working party. 


which perhaps 


In a month or two the parish had one solitary 

topic — 

Mary’s gracious manner and her efforts phil- 

anthropic, 

Called and liked her even better, travestied her 
latest hat, 

Talked with glowing satisfaction of “ the Honor- 
able Pat.” 


Lady 


District visitors adored her when she grasped them 
by the hand, 

Soon discovered what engrossing topics she could 
understand, 

Found her not above discussing all the errors of 
the rector, 

Or, with equal grace, tthe merits of a flannel chest- 
protector. 


She would listen to the curate’s sermons with the 
utmost unction, 

Unassuming but effective joined in every parish 
function. 

As you say, the tale I’m telling is extremely com- 
monplace. 

You can guess what any woman would have done 
in such a case. 
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How her sadly-puzzled father, feeling an uncom- 
mon fool, 

Spoke and gave away the prizes at the local Sun- 
day school, 

How to sing at parish concerts came her younger 
brother Tim, 

How the spinsters of the parish fell in hopeless 
love with him. 


Thus it naturally happened that, in no protracted 
time, a 

Number of the congregation yielded spolia opima, 

Into Patrick’s empty chambers where the inter- 
mittent “ soup ” 

Hitherto lay small and lonely, other briefs began 
to troop. 


Other briefs and other clients till, to Lady Mary’s 
joy, 

Many courts became acquainted with the name of 
O’ Molloy, 

Till, as client followed client, Patrick’s practice 
soon had grown 

Tc depend for its subsistence not on Camberwell 
alone. 


Then ungrateful Lady Mary said, “I 
time to flit, 

For, to tell-you truly, Patrick, I have had enough 
of it. 

Ship me somewhere north of Southwark, where 
the worst is like the best, 

Where the righteous cease from troubling, and the 
wicked are at rest.” 


think it’s 


So she left the guild and meeting, mission work 
and parish club, 

Left the mother to her mangling, left the husband 
to his pub, 

With a godless satisfaction shook the dust from 
off her feet, 

Went and settled down to happy uselessness in 
Audley street. 

wiemicasalebcatinumies 


REPARTEE ON THE BENCH. 


J YJHN TOLER, earl of Norbury, who was chief 
justice of the Court of Common Pleas in Ire- 
land from 1800 till 1827, 
ing, for many years, enlivened legal proceedings 
with brilliant drolleries. 
Norbury’s mots, as collated by the Law Times: 
Dr. Troy, the Roman Catholic archbishop of 


has the reputation of hav- 


Here are some of Lord 


Dublin, was noted for his hospitalities. A Mr. 
AZneas MacDonnell was leaving the archbishop’s 
house, where he had been dining, and as he went 
out Lord Norbury, who was passing by with a 
friend, observed him. ‘ There goes the ancient 
warrior,” he said. “What do you mean?” was 
the reply. “ The pious A®Sneas returning from the 
sack of Troy.” 

Lord Norbury had a country neighbor whose 


cattle often roamed on his grounds, but when 





Lord Norbury’s cows returned their visit he was 
immediately threatened with an action. ‘“ Forgive 
us our trespasses,’ he wrote somewhat irnever- 
ently, “as we forgive them that trespass against 


” 


us. 

On hearing, as he was walking down to court, 
that a crowd which he perceived on the quay near 
the Four Courts was gathered together from the 
circumstance of a tailor having been rescued from 
suicide by drowning. ‘* What a fool,’ exclaimed 
the chief justice, “‘ to leave his hot goose for a cold 
duck.” 

He was on one occasion riding with a friend 
named Spear, who was mounted on a fast-trotting 
horse. ‘‘ You should,” said the chief justice, “ call 
that quadruped Shakespeare.” 

A gentleman having boasted in his presence of 
having shot seventy hares before breakfast, Lord 
Norbury caused a laugh by observing very drily, 
“T daresay you fired at a wig.” 

An attorney having died in straitened cincum- 
stances, a collection was made for the payment of 
his funeral expenses. ‘* How much will satisfy 
you?” said Norbury to one of the collectors. “A 
shilling will be sufficient,”’ was the answer. ‘ Well, 
here is a guinea; go and bury one-and-twenty of 
them.” 

Having sentenced a criminal to death in the 
usual form, he was surprised by the condemned 
man’s exclamation, “A lomg day, my lord!” 
“You shall have it,” was the reply; “this is the 
twentieth of June — to-morrow will be the longest 
day in the year.” 

On an action brought against a man named 
Paul, several letters of the defendant were put in 
evidence. The jury expressed a wish to see them. 
“By all means,” replied Lord Norbury. ‘“ Send 
up those ‘ Epistles of Paul.’” 

Lord Norbury had a counitry house in Cabra, a 
suburb of Dublin, but few were ever entertained 
by him, though from the apparent heartiness of his 
irvitations one would have believed him to be a 
most hospitable man. A story is told of an old 
gentleman and his wife having responded to the 
usual good-natured question, “When will you 
spend a few days with me?” by going to Lord 
Norbury’s residence with bandboxes and portman- 
teaus. Lord Norbury, with great presence of 
mind, on seeing these preparations for their so- 
journ, came immediately to the hall door: “ Now, 
my dear friends, this is so kind of you. I'll really 
take no excuse; you must positively oblige me by 
staying to dinner.” 


” 


Before the Final Bar. 
X-JUDGE SAMUEL T. DOUGLASS, one of 
4 the oldest surviving members of the Detroit 
(Mich.) bar, died on the 5th inst., at his residence 
on Grosse Isle, in the eighty-fifth year of his age. 
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Judge Douglass was born at Wallingford, Vt., on 
the last day of February, 1814. He went to De- 
troit in 1837. For many years he stood high at 
the bar, and was concededly a lawyer of great 
ability. 

The death of George L. Stedman, which oc- 
curred with startling suddenness on the 16th inst., 
removes one of the oldest and most prominent 
members of the bar of Albany county. Mr. Sted- 
man was stricken down with apoplexy while going 
to his library to get a book, prior to returning to 
the Supreme Court, where he was engaged in try- 
ing am action. The deceased was an able and 
sound lawyer, a safe, trustworthy and wise coun- 
sellor, and during his long and ever active life 
was attorney for a number of leading manufactur- 
ing and commercial enterprises. More than this, 
he was also an exemplary husband and a model 
father. The deceased is survived by a widow and 
four sons, one of whom, the Hon. George W. 
Stedman, is at present member of assembly from 
the county of Albany. 


Legal Hotes of Pertinence. 


Judge George R. Sage, of the United States Cir- 
cuit and District Courts, who has served continu- 
ously for the past 15 years, will retire to private 
life on August 26th, which date will be his seven- 
tieth birthday. 

Senator Raines has introduced a bill creating a 
new State office, to be known as the state com- 
piler, who is to perform the duties in relation to 
furnishing information on the election and primary 
law, now performed by the secretary of state. He 
is to hold office for five years, and receive an an- 
nual salary of $2,500. 


One of the largest fees ever received by a law- 
yer is that reported to have been recently paid to 
Mr. A. C. Burbage, of Bostom. Ii is said that for 
conducting successfully a large gas deal he re- 
ceived $250,000. It is further said that in addition 
Mr. Burbage was paid $540,000 for his own per- 
sonal interests in the deal. 

It has been given out, although not officially, 
that the Sixth Federal Circuit, which comprises 
the States of Michigan, Ohio, Kentucky and Ten- 
nessee, will have a new circuit judge. According 
to the Ohio Legal News, Judge W. R. Day, of 
Canton, Ohio, now assistant secretary of state, is 
slated for the office in casé it is created. 


The appearance of no less than sixty-nine candi- 
dates for admission to the bar before the State 
board of bar examiners would seem to show that 
the new and more rigorous method of determin- 
ing the fitness of candidates for admission to the 
legal profession in no way diminishes the rush. 
The most overcrowded of all the professions still 
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has its charms for the rising generation. — Boston 
Herald. 

The resignation of Chief Justice Barclay of the 
Missouri Supreme ‘Court went into effect on Feb- 
ruary ist. Judge Barclay assigns as a reason. for 
his retirement that he desires to put by a suff- 
cient fund to keep him in his old age, which his 
small salary as a judge would not allow him to do, 
He will immediately enter wpon the practice of the 
law in St. Louis. Governor Stephens has ap- 
pointed the Hon. W. M. Williams to fill the 
vacancy in the Supreme bench. 


Charles L. Lundy, an attorney, has been sus- 
pended from practicing his profession for the term 
of one year by the Hamilton (Ohio) Circuit 
Court, having been convicted of erasing a memo- 
randum made om an original paper by Judge 
Evans dismissing such action, which erasure was 
made for the purpose of deceiving the court and 
again submitting the case. This action the court 
held to be moral turpitude within the meaning of 
the statute. 

Senator Lexow, of New York, has introduced 
another proposed amendment to the Constitution, 
relating to the appointment of trial justices of the 
Supreme Court in the First Judicial District. It 
provides that on tthe certificate of the Appellate 
Division that public interest requires it, the gover- 
nor may appoint from time to time not more than 
ten persons to act as trial justices of the Supreme 
Ceurt in the First District, for a term which shall 
expire at the end of the tenm of the governor by 
whom the appointments are made. 

The constitutionality of the new law granting 
the right 'to women to act as notaries public, which 
recently went into effect in Ohio, is to be tested 
at once. Miss Grace A. Adams, of Painesville, is 
the first woman in the State to take out papers 
under the new law. <A quo warranto suit brought 
against her by Attorney-General Monnett will be 
tnied without delay. One of the judges of the Ohio 
Supreme Court at one time expressed an opinion, 
which was obiter dictum, to the effect that the Con- 
stitution of Ohio prohibits a woman from being 
a notary. The decision in the present case will 
settle the matter. 


English Hotes. 


Mr. Edwin Plumer Price, Q. C., who has been 
recorder of York since 1866, and is in ‘his eightieth 
year, has announced his resignation of that office. 

The lord chief justice of Ireland, Sir Peter 
O'Brien, while out hunting recently with the Kil- 
dare hunt, was thrown from his horse and sus- 
tained severe, though it is not believed serious, 
injuries. 

We venture to speak on behalf of all English 
lawyers on and off the bench in offering our cor- 
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dial felicitations to MM. Labori and Clémenceau 
upon their brilliant defense of M. Zola, says the 
Law Times. To contend for fifteen days against a 
prejudiced presiding judge, a military tyranny 
which not only intimidated jury and witnesses, 
but placed a mailed hand upon the lips of Truth, 
in the attempt to obtain a decision upon an issue 
which the government of the day determined 
should not be tried, is an effort requiring all the 
qualities of a great advocate — genius, courage, 
skill and determination. France is to be pitied; 
the French bar is to be congratulated upon its bril- 
liant representatives. 

The lord chief justice of England has again ex- 
pressed ‘his dissatisfaction with the rule that when 
a defendant pays money into court the jury shall 
not be made acquainted with the fact. There have, 
no doubt, been cases in which this rule has worked 
badly, but we believe, says the Law Journal, in- 
justice would be done in a larger number of cases 
if it were abolished. The average jury, if they 
kuew the amount the defendant had paid into 
court, would inevitably be tempted to give the 
plaintiff a sum just in excess of it, in order that 
the verdict might carry costs. They would be in- 
clined, moreover, to treat the payment into court 
as an admission of liability. As certainty is es- 
sential in matters of practice, we trust the rule 
will be generally adhered to until the judges as a 
whole determine to abolish it. 

A signal failure attended Sir ©. Lawrence's ef- 
fort to induce the house of commons to fix an age- 
limit for judges, says the Law Journal. 
lution did not obtain a seconder. It would cer- 
tainly have been surprising if it had obtained any 
considerable measure of support. 


His reso- 


It recommended 
that an age-limit should be fixed without indicat- 
ing what tthe limit should be. Such a proposal is 
valueless without the detail. There is nothing in 
the personnel of ithe bench to warrant the pro- 
posal. The average age of the judges is about 
sixty, which cannot, in view of the supreme value 
of experience on the bench, be regarded as un- 
duly high. Some of the most distinguished judges, 
the quickest and the soundest, are to be found 
among the oldest. Any rule which deprived the 
country of the services of such judges would be 
a misfortune and not a reform. 

The committee which has been sittimg to con- 
sider the subject of copyright has agreed, says 
Literature, upon the draft of a bill which will 
shortly be introduced into the house of lords by 
Lord Herschell. Mr. Lecky, Mr. Murray, Mr. 
Macmillan, and many other persons well known 
in the literary and publishing world shave taker 
part in the proceedings of the committee, which 
includes representatives of authors, publishers, 
journalists, music and fine-art publishers, lawyers 
and artists. Among other reforms of some im- 
portance now proposed we may mention the pro- 





vision that translation, dramatization or abridg- 
ment is to be an infringement of copyright, and 
that authors are to be allowed to use their contri- 
butions to periodicals (other than encyclopedias, 
etc.) for separate publication after the lapse of 
three years. At present they have to wait twenty- 
eight years before acquiring this right. 

The action of Sharpe v. Feeney tried on January 
25 before Mr. Justice Hawkins, included a claim 
for damages in respect of what may be termed a 
conspiracy of silence. Certain newspapers in the 
Midlands having a grievance against the plaintiff 
are said to have combined not to advertise him — 
i. ¢., never to mention his name in the report of 
any case in which he, as solicitor, was concerned. 
This is a sort of boycott which either branch of the 
legal profession must feel acutely, as it denies 
them the one mode of making known their public 
performances which etiquette will tolerate. But 
the claim was one which obviously would not hold 
water. No legal obligation exists on any news- 
paper in reporting a case to name the lawyers con- 
cerned in it; and no inference of a defamatory 
character can be drawn from the failure to adver- 
tise the successful or unsuccessful advocate. But 
beyond this, and since the decision in Allen v. 
Flood, it seems impossible to say that an action 
for conspiracy will lie in any case in which the 
parties could not be sued for a joint tort; conspir- 
acy itself cannot be a tort unless it involves an act 
which is wrongful. In fact, the addition in civil 
proceedings of a claim for conspiracy is now i 
niost, if not all, cases a confession of weakness and 
an invitation to the defense to decline to answer 
interrogatories. As a matter of policy and plead- 
ing it should rarely, if ever, be inserted. — Law 
Journal. 


Botes of Recent American Decisions. 


Banking Law — Check Payable to Order of De- 
ceased Person — Forged Endorsement. — A pen- 
sion check was drawn, in the regular course of 
business, and without knowledge of the facts, to 
the order of a deceased person. The individual 
who received it forged the payee’s signature on 
the back, and presented it to the defendant bank, 
from which it passed, for collection, through two 
other banks, which in turn, after collection, re- 
mitted the proceeds until they reached the defend- 
ant, which paid them over to the alleged owner. 
From the time when the government subsequently 
discovered the facts, one of the intermediate banks 
was in voluntary liquidation, and the other was 
insolvent, and its assets were in the hands of a re- 
ceiver, and the alleged owner of the note was in- 
solvent. Held, that the defendant was liable to the 
government for the reimbursement of the amount 
collected, and that the government was not charge- 
able with laches. (United States v. First National 
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Bank, U. S. Circuit Court, District of Kansas. 
Opinion in full in Bankers’ Magazine for Dec., 
1897. 

Contracts — Party Unable to Read.—If one 
cannot read a contract which he is about to exe- 
cute, it is as much his duty to procure some re- 
liable person to read and explain it to him before 
he signs it as it would be to read it himself if he 
were able to do so, and his failure to obtain a 
reading and an explanation of it is such gross 
negligence as will estop him from repudiating it 
on the ground that he was ignorant of its contents. 
One who has received the benefits of a written 
contract in silence cannot escape its burdens by 
proof that he did not know and did not inquire 
what these burdens were when he assumed them. 
(Chicago, St. P., M. & O. Ry. Co. v. Belliwith, 
U. S.C. C. of App., Eighth Circuit, 83 Fed. Rep. 
437.) 

Criminal Evidence — Homicide — Acomplice. — 
A conviction of murder cannot be sustained upon 
the uncorroborated testimony of an accomplice 
whom the jury, upon the testimony of many wit- 
nesses, found to be insane, and who was assured 
by a relative, in the presence of a prosecuting at- 
torney, that, if she testified, she would not be 
punished; her father testifying that she was un- 
truthful under certain circumstances, and the con- 
victed defendant positively denying his guilt. 
(Conley v. People [Ill.], 48 N. E. Rep. grr.) 


Divorce— Mutual Adultery — Province of Judge 
and Jury.— One shown to be guilty of adultery 
cannot have a divorce for adultery committed by 
the other; and it is immaterial which was the ear- 
lier offense, or even that plaintiff's followed a 
separation which took place on discovery of the 
defendant’s. The right given by statute to either 
party to divorce proceedings to a trial by jury 
means a trial with all the incidents of such a trial 
at common law. It is error to instruct a jury in an 
action for divorce that the plaintiff must make out 
his case by a clear preponderance of evidence. A 
mere preponderance is sufficient. (Lenning v. 
Lenning, Appellate Court, Illinois, First District. 
Opinion in full in Chicago Law Journal, Feb. 18, 
1898. ) 

Malicious Prosecution — Evidence. — To prove, 
in an action for malicious prosecution, what de- 
fendants testified to in the criminal proceeding, it 
is not necessary to call them, though they be 
within the court’s jurisdiction, but the stenog- 
rapher who took the testimony may testify relative 
thereto. (Kellogg v. Scheuerman [Wash.], 51 
Pac. Rep. 344.) 

Negligence — Malpractice — Damages — Re- 
peating of Instructions.— Upon a motion for a 
rew trial in a case where the jury returned a ver- 
dict against the defendant, a surgeon, for alleged 
malpractice in treating the plaintiff’s dislocated 
shoulder, the court holds that the plaintiff has 





established, by a fair preponderance of the eyj- 
dence, that the defendant did not exercise ‘he 
care and skill which the law requires in diagnosing 
the injury; and that the long delay before the dis- 
locatfon was reduced was the proximate cause cf 
the paralysis, from which the plaintiff suffers; and 
that the defendant ds in fault for that delay. In 
estimating damages for such an injury such must 
pe left to the sound judgment of the jury; and in 
this case the court is unable to say that the jury 
erred. Where a requested instruction that is sound 
has already been given, and its repetition at the 
close of the charge, instead of aiding, is likely to 
mislead, held, that it may be properly refused. 
(Hastings v. Stetson, 91 Me. 229.) 


_ 


COURT OF APPEALS RELIEF. 


ITH reference to legislation looking to the 
W relief of the Court of Appeals, two amend- 
ments to the Constitution, article VI, section 7, 
are pending in the Senate. One is Senator Brack- 
ett’s, providing for the establishment of a tem- 
porary Second Division of the court, the members 
thereof to be appointed by the governor, and to 
consist of seven judges. The other is Senator 
Elon R. Brown’s, which provides for the desig- 
nation by the governor of not more than four 
justices of the Supreme Court to act as additional 
judges of the Court of Appeals until the number 
of cases before the court is reduced to 500, when 
the judges so designated are to return to the 
Supreme Court. Not more than seven judges are 
to sit in any case. It is understood that Senator 
Brown’s amendment, which was introduced after 
Senator Brackett’s had been reported favorably 
by the committee on the judiciary, has been de- 
cided upon, with Mr. Brackett’s approval, as the 
simpler and better plan, and that it will be 
adopted by 'the senate. It is urged in its favor that 
it will afford the relief so much needed without the 
necessity of creating another court, as the Brack- 
ett amendment proposed, and in addition, that its 
provision that “no justice shall act as a judge of 
the Court of Appeals except while serving a term 
for which the was elected to the Supreme Court,” is 
in line with the constitutional policy of an elective 
judiciary. Moreover, it is calculated that the cost 
to the State will not exceed $25,000 a year, whereas 
the cost of the Second Division plan, judging from 
the experience with the court as formerly consti- 
tuted, would be nearer $100,000. 


> - 


Laughs. 


Legal 


“What time was it,” asked the lawyer, “‘ when 
y 


you discovered the prisoner committing the 


crime?” 
“ Well, suh,” replied the witness, ‘ ef I doan dis- 
remember, hit wuz co’n-plantin’ time.” 





THE ALBANY LAW JOURNAL. 


207 











“T mean — what o’clock was it?” 

“ Dar wa’n't no clock dar, suh. Dar wuz a clock 
dar, but hit wuz one er dese heah installment-plan 
clocks, what you fails ter meet de notes on, en 
dey comes en takes hit away, en you lose all what 
you has paid!” 

“You blockhead, you!” exclaimed the lawyer, 
“T ask you to tell me what was the hour of the 
day!” 

* Well, suh,” replied the witness, ‘ sence you so 
ha’d ter onderstan’, I’ll make de matter plain fer 
you: Comin’ en gwine —dis way en dat way — 
Icng en short, hit was erbout six hours en a half 
by sun!” — Atlanta Constitution. 


The Lawyer (cross-examining) —‘* Now, what 
did you say your first name was?” 

The Witness (cautiously) —‘ We-ell, I 
baptized John Henry.” 

The Lawyer —‘ You were, were you? 
do you know you were?” 

The Witness —‘* We-ell-er, I 
know.” 

The Lawyer — “ Huh! 
were?” 

The Witness — “ Why, I couldn't have been bap- 
tized otherwise. And besides, I think I can re- 
member it quite well.” 

The Lawyer — ‘“‘ Ho! you do, do you?” 

The Witness — “ We-ell — er — yes.” 

The Lawyer (deeply sarcastic) —‘‘ Kindly ex- 
plain to the court and jury, my friend with the 
phenomenal memory, how an infant in arms came 
to remember that ceremony so well, will you?” 

The Witness—‘‘ We-ell — er — you see, I wasn’t 
baptized until I was 18 years old.” 


was 
How 
was there, you 


How do you know you 


Correspondence. 


AMBIGUITY OF LEGAL EXPRESSION, 
To the Editor of the Albany Law Journal: 

Doubtless the first six lines of section 54 of the 
Stock Corporation Law were intended to mean 
something, but the idea meant to be conveyed 
has not been very happily expressed. The section 
relates to the liability of stockholders, and should 
be absolutely clear. Every stockholder is entitled 
to know just how far he is liable for the debts of 
the corporation. It is certainly difficult to ascer- 
tain this from the statute. The first part of sec- 
tion 54 reads as follows: 

“ Sec. 54. The stockholders of every corporation 
shall, jointly and severally, be personally liable 
to its creditors, to an amount equal to the amount 
of the stock held by them respectively, for every 
debt of the corporation, until the whole amount 
oi its capital stock issued and outstanding at the 
time such debt was incurred, shall have been fully 
paid.” - 





From this section it appears that a stockholder 
is liable to an “amount.” To an amount of what ? 
money or stock? The word “ amount” where 
first used in the section was probably intended to 
mean a sum of money though it might apply quite 
as well to a load of hay or a pile of wood. But 
as liability is usually measured in money, we infer 
that the liability is to be measured by money here. 
This is inference only. The statute does not say 
so. And under a strict grammatical construction 
the liability would be measured in stock. Whether 
judgment would run against a stockholder for a 
sum of money or for a certain number of shares 
of stock is not quite certain from the statute. 

But assuming that the word “ amount,” where 
first used in the section, means “a sum of money,” 
the phrase is still full of difficulties. The liability 
would then be to “a sum of money equal to the 
amount of the stock” held. But how can a sum 
of money be equal to an amount of stock? One 
might as well talk about the equality between a 
ton of coal and a pair of boots. Dissimilar things 
They may have 
qualities or attributes that may be said to be 
equal. For example, the speed of an ostrich and of 
a jack rabbit may be equal; the weight of a horse 
and of a load of pumpkins may be equal; the gravity 
of a rock and of a metal may be equal; but to say 
that a horse equals a load of pumpkins, or that 
an ostrich equals a jack rabbit, is sheer nonsense; 


are not and cannot be equal. 


and to say that a sum of money equals a block of 
stock is equally so. 

One of two things seems to be meant by the 
either that the stock- 
holder is liable for such a sum of money as the 
“amount of stock ” the holds will satisfy, if seized; 
or that the stockholder is liable for a sum equal to 
the value of the stock he holds. We may discard 
the word amount, which might be measured by 
the ton or by the acre, according to the whim of 
the measurer. Discarding “amount” and putting 
“value” in its place, the phrase will read: ‘“ Stock- 
holders shall be tiable to creditors in a sum of 
money equal to the value of the stock held by 
etc. This would be better 
English, but is litthe more definite. What is meant 
by value of stock? Will market value be meant, 
or will assessed value be intended? Or will par 
value be. presumed? Or will purchase price be 
imported? In other words, if “ amount of stock” 
means ‘ value of stock,” then what is the measure 
of that value? Apparently “amount” must be 
changed to “ value” before the statute means any- 
thing, and then it means any one of four differ- 
ent things. 

Again, the stockholder is liable to the creditor 
to the “amount of the stock” held by him “ for 
every debt of the corporation.” Does this mean 
that several separate claims against a corporation 
may be reduced to judgments and successively 


curious phrase, namely, 


them respectively,” 
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presented to a stockholder, and that he must pay 
each of them to “the amount of his stock?” or does 
it mean that when a stockholder has paid one 
judgment creditor of the corporation “an amount 
equal to the amount of the stock” he held, he is 
thenceforth released from all further liability to 
other creditors? If this latter is the case, will a 
subsequent holder of the same be equally free 
from personal liability, or will a new personal lia- 
bility be created by a transfer of the particular 
stock from one person to another? 

Still further, the personal liability continues 
“until the whole amount of the capital stock is- 
sued and outstanding at the time the debt was in- 
curred shall have been fully paid.” As “no stock 
shall be isswed for less than its par value” (section 
43). it is difficult to understand what is meant by 
stock not fully paid. Would not an issue of stock 
for less than par value be illegal and void? And 
suppose the officers of the corporation should issue 
to some person stock for which he fails to fully 
pay, does that fact make liable those who have 
fully paid? Is the innocent stockholder who has 
fully paid for his shares, and who fully believes 
all others have fully paid for theirs, according to 
law, to be held liable for the debts of the corpo- 
ration “ to ithe amount of the stock he holds ” and 
has fully paid for? Will the dereliction of another 
person whom he has no means of controlling 
make him liable? 

These are some of the queries provoked by six 
lines in the Revised Statutes, and they suggest 
the importance of a literary censor in our legisla- 
tion. 

I know it is not always easy to write in language 
absolutely free from ambiguity and uncertainty, 
but it does seem that so important a sentence as 
the one quoted might have been so written as to 
provoke fewer queries as to its meaning. 

I know, too, that some of the questions sug- 
gested have been decided (some of them both 
ways) by the courts, but this only emphasizes the 
defect of expression, and there are several ques- 
tions our courts must yet decide before we find 
out just what the section does mean. 

Would it not be wise to re-enact the section in 
language ithat can be understood without the aid 
of a full set of New York reports and a full week 
of examination? Yours truly, 

New York, March 8, 1808. C. E. Gunn. 


Rew Books and Rew Eilitions. 


The Law of Wills. For Students. By Melville 
Madison Bigelow, Ph. D., Harvard. Boston: 
Little, Brown & Co., 1808. 

In this long-expected volume in the Student 

Series, Prof. Bigelow has made a really valuable 





contribution to the Law of Wills, by no means 
the least difficult to the student. It does not 
merely teach certain rules and doctrines of lay, 
put shows in those rules the theory and spirit oj 
the law. For such a task few instructors in Amer- 
ica are better equipped than Mr. Bigelow. Earnest 
effort has been made by historical sequence, by 
legical arrangement and by clear statement to re- 
move unnecessary obstacles and to assist the prog- 
ress of the student. With these objects in view 
the subject has been divided in the way to be 
most helpful; the divisions are strongly marked jn 
the context, but to emphasize this, while the gep 
eral subject runs continuously, side notes have 
been supplied liberally to call the attention of the 
student ito the leading idea of the paragraph. The 
two thousand cases cited imclude one strong case, 
at least, on every legal principle laid down in the 
book, and include all the really important ruling 
cases on the subject. We are able to particularly 
commend Part III, on the often perplexing and 
difficult subject of the construing of a will. The 
author well knowing its difficulties, has discussed 
it with minuteness and care, and has developed 
the law and the theory together in a way to com- 
mend his work to professor and student alike. 
The work will certainly prove most useful to the 
earnest seeker after knowledge on one of the most 
important branches of the law. 


The Man Who Outlived Himself. By Albion W. 
Tourgee, author of “A Fool’s Errand, by 
One of the Fools.” New York: Fords, How- 
ard & Hulbert. 16mo. Cloth, ornamental, 75 
cents. 

This charming little story bears evidence of 
Judge Tourgee’s striking ingenuity and of his 
dramatic descriptive power. The essential pecu- 
liarity of the story lies in the graphic descriptions 
of the two processes of losing and regaining men- 
tal equilibrium, and in tthis Judge Tourgee evi- 
dently writes from close observation and study of 
similar cases, while the human interest of the nar- 
rative is intense and the interplay of characters 
very absorbing to tthe reader. Although dealing 
with abnormal conditions, it is thoroughly whole- 
some; and while relatimg experiences of darkness 
and despair, it is sweet-spirited, hopeful and cheer- 
ing, both in general tone and in final effect. In 
the same volume are two other stories, full of 
Judge Tourgee’s keen knowledge of human nature 
and his store of acquaintance with quaint char- 
acters. “ Poor Joel Pike” is a complicated mys- 
tery in the life of an odd old countryman, yet 
redolent of youth and love, and rich im exquisite 
descriptions of nature, with entertaining talk of 
animals, farming, logging, country lawyers and 
other miscellany. “The Grave of Tante Angel- 
ique” is a capital little love story, well deserving 
its place in this group. 
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